STATE OF MAINE
SUPREME JUDICIAL COURT

ADMINISTRATIVE ORDER JB-09-3

FORECLOSURE DIVERSION PROGRAM PILOT & PILOT

Effective: July 20, 2009

Pursuant to its inherent power to control its doc es, the
Supreme Judicial Court hereby issues this Admini ich is in
accordance with P.L. 2009, ch. 402, and applies to sion of all foreclosure

The purpose of this Administ i1s to authorize the use of
mandatory mediation and other dive
sing time, save costs and expense for the
atives to foreclosure and preventing the

7 be extended by subsequent order of this Court. It is anticipated
established by this Order may be extended to other counties, by

III.  Rules

The pilot rules for the Foreclosure Diversion Program Pilot, to be known as
the Maine Rules of Foreclosure Diversion Program Pilot (M.R. FDP P.) or FDPP
Procedural Rules, are promulgated by the Supreme Judicial Court as part of this
Order and attached hereto as Appendix A.



IV.  Authority of Foreclosure Diversion Program Pilot

The Foreclosure Diversion Program will direct the Foreclosure Diversion
Program Pilot and it is authorized to establish and to implement polices and
procedures, and to develop any forms that are not inconsistent with the Pilot Rules.

V.  Complaints and Comments

Complaints arising from or comments and suggestio o mediations
or procedures governed by this Administrative Order
Foreclosure Diversion Program at the Administrativ
Box 4820, Portland, ME 04112-4820.

VI. Review
se to be conducted, a

Pilot, idcluding its purpose, goals,
rther recommendations as it

The Supreme Judicial Court shall conduct, o
review of the Foreclosure Diversion {Preg
and operations, and shall make and i
deems appropriate under the circumstat

For the Court,

Leigh I. Saufley
Chief Justice

gation Dateg/July | 2009



APPENDIX A

MAINE RULES OF FORECLOSURE DIVERSION PROGRAM
PILOT

RULE 1. FORECLOSURE DIVERSION PROGRAM ORGANIZATION

A.  Definitions

(1)  “Foreclosure action” means any civil action ini suant to title
14, chapter 713 of the Maine Revised Statutes (1 ‘R.S. -6325) to
foreclose on a property subject to a mortgage or or bond secured by that
S. §§ 6151-6153.

o is the mortgagor of a

ary residence. The term may

individual’s principal place of abode.
(4) “Residential property” means a single residential real property

including: (i) not more than four residential units owned by the mortgagor, or (ii) a
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single condominium unit owned by the mortgagor within a larger residential
condominium property.
B.  Manager

The Foreclosure Diversion Program Pilot shall be mana under the

direction of the Director of Court Services.
C. Mediators

(1) Active Retired Justices or Judges ssigned By the Chief

(2) as mediators pursuant to this
Rule shall

(a) xperlenc d in the professions of law, accounting or

bankmg, ha aCe that includes foreclosures, credit and

ave done work on behalf of creditors or debtors in
ortgages, notes, or debts;
Wy completed training provided by the Foreclosure

suire Diversion Program Pilot subject to such terms and
deemed appropriate; and

access to a laptop computer that is compatible with court printers
¢ at all mediation sessions. In the alternative, mediators may use
laptops or other portable computers and portable printers. The Judicial
Branch will not provide equipment or technical support.

(3)  Prior to January 1, 2010, the Foreclosure Diversion Program Pilot

may issue temporary certificates of qualification to serve as mediators, good for a
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period of up to six months, to active retired justices and judges as well as other
persons who demonstrate the necessary education and experience qualifications,
but for whom complete training has not been available while the program is being

organized.

RULE 2. FORECLOSURE DIVERSION REQ
A. Foreclosure Diversion Process

(1)  For cases filed on or after July 20 ¢ Foreclosure Diversion

court may in its discretion schd

(3) A defendant-mortgagor may use the one-page form approved and
developed by the Department of Professional and Financial Regulations, Bureau of

Consumer Credit Protection to answer a foreclosure complaint.
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B. Timing
The court may require a homeowner or other party to attend an
informational hearing prior to mediation. When the court schedules an

informational hearing, the Clerk shall send notice of mediation to parties not

mediation process. Unless the parties agr€e ise, mediation shall be

completed not later than 90 days after the Clerk sen ice of mediation to the
parties.

C. Mediation Issues

The mediation dress all Jissues of foreclosure, including but not

limited to: (1) pr the note and any assignments of the note; (2)

calculation g the note for principal, interest, and any costs or fees,

reinstafement of the'mortgage, modification of the loan; and (3) restructuring of the

Insurance Corporation and published in the Federal Deposit Insurance Corporation
Loan Modification Program Guide as set out on the Federal Deposit Insurance

Corporation’s publicly accessible website.
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D.  Participation in Mediation
(1) A mediator shall include in the mediation process under this section
any person the mediator determines is necessary for effective mediation, including

a property lien holder or other creditor whose participation is essentiafyto resolution

(a) the defendant-mortgagor;

(b)  counsel for the plaintiff;

(c) counsel for the defendant, if represent
(d) a representative of the mortgagee
proposed settlement, loan modification/o ssal of the loan. With the
permission of the court, however, the m may participate by
telephone or video. This permission will ranted only when the
mortgagee is represented by coum ho appears in person and has the
Vhen a mortgagee participates
shall ensure the quality of the

¢ authority to agree to a

otice of a

lediation session will be sent to the parties and counsel of
the colirt in the same manner as a trial notice or by the Foreclosure
Diversion Program on a form designed for this purpose and approved by the
Foreclosure Diversion Program. The scheduling notice shall contain a list of

information that the parties are required to bring to the mediation session(s).

Such notices shall be official and shall be the only notices sent.

A-5



F.  Multiple Sessions
Mediators are authorized to schedule additional or follow up sessions, if
necessary. Such sessions will be conducted in the same manner as the original

session. The mediator shall report the results of any follow up mediatien session to

the Foreclosure Diversion Program and to the presiding judge.

G. Good Faith Effort
If any party or attorney fails to attend” o ake a good faith effort to

mediate, the mediator shall inform the court, a e court may impose

appropriate sanctions. Sanctions mal ssessment of costs and fees,
entry of judgment, dismissal without pt€judice, dismissal without prejudice with a
prohibition on refili reclosurg”action for a stated period of time, and

dismissal with p

must file a Motion requesting such change with the court and serve a copy upon all
opposing parties. If the motion is granted, the party requesting a schedule change

or cancellation shall inform all other parties and the mediator of any change

approved by confirming letter. Counsel or an unrepresented party shall inform the
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Clerk promptly of any early settlements. If the other side or the mediator appears
at the original mediation date and time because the party requesting the
continuance or cancellation failed to timely advise all other parties, the offending

party or counsel may be sanctioned.

I. Location of Mediation Sessions

Mediation sessions will be held at court logationShwhenever’ possible or,

with prior agreement of the parties and the the Foreclosure Diversion
Program may designate an alternate site. However, t ficial case file shall not

leave Judicial Branch buildings.

rsuant to the Foreclosure Diversion Program

request of the defendant and a finding by the court

mediation.
K.  Report
A mediator shall complete and file with the court a report for each mediation

conducted pursuant to this Rule. The mediator must send a copy of each mediation
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report to the Foreclosure Diversion Program Pilot Manager at the time of filing.
The mediator’s report must indicate that, pursuant to these Rules, the parties fully
completed the Net Present Value Worksheet found in the Federal Deposit

Insurance Corporation Loan Modification Program Guide. If the re indicates a

failure to reach agreement or any result other than a settleme dismissal of the

L.  No Waiver of Rights

No party waives any rights in oreclosure agfion by participating in the

Foreclosure Diversion Program.

RULE 3. O L AVAIEABILITY OF MEDIATION

re actions for which mediation is mandatory

R.S. § 6321-A, a defendant in any foreclosure

(1)  the action is pending in a county in which the Foreclosure Diversion
Program is operating;

(2)  the Foreclosure Diversion Program certifies that mediation resources
are available to perform the mediation;

and
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(3) the court finds that mediation will not unduly delay the proceedings or
result in prejudice to the plaintiff.

B.  When optional mediation is ordered pursuant to this subdivision (A):

(1) the court may order the parties to attend informational sessions prior
to mediation;

(2) further proceedings in the foreclosure action shall
filing a report of the mediation from the mediator; and
(3) in any action filed prior to June 15, 2009, th hall pay the
$200 foreclosure mediation program fee establi i
Schedule.

stayed pending

RULE 4. INFORMATION AN

A.  Parties shall submit all information required b Foreclosure Diversion

Program or Foreclosure Diversion Progi

B. Introduction of evidence of statemi€nts made or discussions occurring during

gpt for financial information included as part of the foreclosure
complaint oFany answer or response filed by the parties, any financial statement or
information provided to the court or to the parties during the course of mediation is
confidential and is not available for public inspection. Any financial statement or

information must be made available, as necessary, to the court, the attorneys whose
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appearances are entered in the case, and the parties to the mediation. Any financial
statement or information designated as confidential under this subsection, if filed
with the court, must be sealed and kept separate from other court papers in the case

and may not be used for any purposes other than mediation.

E. Information needed for statistical purposes, and for evaluation and

The defendant/homeowner may be required to meet with the appropriate
community resource agency and/or return the requested information (referred to in

subpart A) to the plaintiff/lender and file a copy to the court within 20 days.
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RULE 6. STAY OF PENDING ACTIONS

Any further proceedings in the action shall be stayed until mediation is

completed and a mediation report is filed with the court, except ef? to enforce

the production of information required by the mediator.

RULE 7. REFERENCE TO JULY 2009 ENDMENTS RULES

A. Maine Rule of Civil Procedure 55
Rule 55 has been amended to as to entry of any default in a

foreclosure action, the trial court reviewsfthe record and determines that, as

completed or waived. In addition, it establishes a deadline for oppositions for

motions for summary judgment.
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